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REMARKS 

Initially, Applicant expresses appreciation to the Examiner for the courtesies extended in the 
recent in-person interview held with Applicant's representative.' The amendments and remarks 
presented herein are consistent with those discussed during that interview. Accordingly, entry of this 
amendment and reconsideration of the pending claims is respectfully requested. 

The Office Action, mailed January 16, 2009, considered and rejected claims 1-10, 12-18, 20- 
35 and 37-39. Claims 1-10, 12-16, 18, 20-32, 34 were rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Meunier (U.S. Patent No. 7,129,891) in view of Cromer (U.S. Publ. No. 
2005/0124355). Claim 38 was rejected under 35 U.S.C. § 103(a) as being unpatentable over Sagefalk 
(U.S. Publ. No. 2003/02201 16) in view of Cromer. Claim 39 was rejected under 35 U.S.C. § 103(a) 
as being unpatentable over Sagefalk in view of Cromer and fiirther in view of Laird (U.S. Publ. No. 
2005/0075116). Claims 17, 33, 34, 35, 37 were rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Meunier in view of Cromer and further in view of Dacosta (U.S. Patent No. 
6,978,023).^ Additionally, claim 39 was objected to and also rejected under 35 U.S.C. § 1 12, first 
paragraph, as failing to comply with the written description requirement. 

By this paper, claim 39 is amended, while no claims are cancelled or added.^ Accordingly, 
following entry of this paper, claims 1-10, 12-18, 20-35 and 37-39 remain pending, of which claims 
1, 23, 24 and 38 are the independent claims at issue. 

1. Claim Objection 

With regard to the objection to claim 39, Applicant notes that the claim has been amended to 
more clearly indicate that it is the notice that includes a type of resource that is a fixed resource. In 
view of such amendment. Applicant respectfully submits that the informality is corrected and the 
objection overcome. 



' During the interview. Applicant's representative discussed various amendments that could be made to clarify the distinctions 
between the pending claims and the cited art. Nevertheless, Applicant notes that such amendments are not incorporated herein. 
In particular, it was later discovered that the cited art fails to qualify as prior art for the reasons discussed herein, such that such 
amendments are clearly unnecessary in view of the cited art. 

^ Although the prior art status of some of the cited art is not being challenged at this time. Applicant reserves the right to 
challenge the prior art status of the cited art at any appropriate time, should it arise. Accordingly, any arguments and 
amendments made herein should not be construed as acquiescing to any prior art status of the cited art. 

^ Sui^ort for the claim amendments can be found throughout the original application, including at least in the disclosure at p. 21, 
11. 4-9 of the originally filed application. 
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2. Rejection under 35 U.S.C. § 112, first paragraph 

As discussed during the interview, claim 39 was rejected under 35 U.S.C. § 112, first 
paragraph as failing to comply with the written description requirement. In particular, claim 39 
recites various elements related to the discovery of a fixed, non-mobile client and a simulated signal 
strength. Applicant respectfully traverses the rejection. 

In particular, Applicant notes that beginning at page 36, line 8 of the originally filed 
Application, it was noted that "other devices that are discovered need not actually mobile, but can, 
for example, ,use simulated signal strengths." Such devices can be reported with a signal strength so 
that the server can "treat the fixed device as if it was a mobile device." Specifically, a "mobile 
device positioned near the fixed resource may be used to obtain the readings, which may then be 
manually input or transferred to the fixed device... or reported from the mobile device to the server 
on behalf of the fixed resource." Accordingly, it is in this manner that "non-networked and non- 
electronic resources such as stairs, bathrooms, elevators or vending machines may be set to 
participate" as fixed resources. 

In this regard, Applicant notes that claim 39 includes obtaining firom a mobile device a 
simulated signal strength on behalf of a non-networked, non-electronic, fixed resource that 
participates in proximity detection, and wherein the signal strength is equivalent to the signal strength 
as if it were a mobile client. Such disclosure is clearly indicated above (e.g., with stairs, bathrooms, 
etc.) in which a mobile device gets a reading on behalf of the fixed resource and sends it to the 
server. Moreover, as fiirther indicated, such a reading can then be sent and used in the same way as 
if the fixed resource were a mobile, electronic device. Thus, one skilled in the art would immediately 
recognize that the inventor considered use of the simulated signal strength in comparisons with other 
devices (including mobile devices) to determine when a mobile device is near the fixed resource, and 
then sending to the client a notice that it is near the fixed resource, as recited in the pending claims. 

Accordingly, for at least these reasons, Applicant submits that claim 39 clearly satisfies the 
written description requirement inasmuch as the original disclosure clearly identifies the very 
embodiment claimed in which a fixed, non-electronic, non-networked resource is attached to a 
simulated signal strength by a mobile device that reports it to a server on behalf of the fixed resource, 
for use by the server for later comparison with signal strength data of mobile clients and/or fixed 
resources. 
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3. Rejections under 35 U.S.C. § 103 

A. Rejection of Claims 1-10, 12-18, 20-35 and 37 in view of Meunier 

As reflected above, each of claims 1-10, 12-18, 20-35 and 37 was rejected in view of 
Meunier. Applicant respectfully submits that such a rejection is facially invalid inasmuch as Meunier 
does not appear to qualify as prior art. 

In particular, Applicant filed the present application on September 30, 2003. Meunier, in 
contrast, was filed on November 21, 2003, and does not claim priority to any earlier filed application. 
Accordingly, Meunier was filed almost two months after the present application. As such, it cannot 
qualify as prior art under 35 U.S.C. § 102(e), which requires the invention be described in an 
application or patent filed "before the invention by the applicant for patent." Furthermore, inasmuch 
as Meunier was published and issued in 2005 and 2006, respectively, it also cannot qualify as prior 
art under 35 U.S.C. §§ 102(a) or 102(b). 

Inasmuch as the rejection of each of claims 1-10, 12-18 and 20-34 was based on Meunier 
which does not qualify as prior art, Applicant respectfully submits that the rejection is overcome and 
requests withdrawal of such rejection. 

B. Rejection of Claims 1-10. 12-18. 20-35 and 37-39 in view of Cromer 
Additionally, Applicant notes that the Cromer reference used in rejecting claims 1-10, 12-18, 

20-35 and 37-39 was filed on December 4, 2003, and does not claim priority to any earlier filed 
application. Accordingly, Cromer fails to qualify as prior art inasmuch as it was filed only after 
AppUcant filed the present application. In a similar manner as discussed above with regard to 
Meunier, Cromer therefore fails to qualify as prior art and all rejections based thereon are overcome. 

C. Rejection of Claim 39 in view of Laird 

While not necessary inasmuch as Cromer fails to qualify as prior art, thereby rendering the 
rejection of claim 39 overcome, Apphcant fiirther notes that the Laird reference cited in rejecting 
claim 39 was filed on October 1, 2004 and claims priority to a provisional application filed on 
October 1, 2003. Again, such applications (both the provisional and utility applications) were 
therefore filed only after Applicant filed the present application. In a similar maimer as noted above 
regarding the Meunier and Cromer references. Laird therefore fails to qualify as prior art and the 
rejection based thereon is overcome. 
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4. Conclusion 

Inasmuch as all of the rejected claims are therefore rejected based on references that do not 
properly qualify as prior art, Applicant respectfully submits that the claims are allowable in view of 
the known art, and prompt allowance of the same is respectfully requested. Nevertheless, to the 
extent the Office uncovers additional art that properly qualifies as prior art. Applicant notes that 
citation of the citation of such is not necessitated by Applicant's amendments, and that any 
immediately subsequent action should therefore be non-final. 

In view of the foregoing, Applicant respectfiiUy submits that the other rejections to the claims 
are now moot and do not, therefore, need to be addressed individually at this time. It will be 
appreciated, however, that this should not be construed as Applicant acquiescing to any of the 
purported teachings or assertions made in the last action regarding the cited art or the pending 
application, including any official notice. Instead, Applicant reserves the right to challenge any of 
the purported teachings or assertions made in the last action at any appropriate time in the future, 
should the need arise. Furthermore, to the extent that the Examiner has relied on any Official Notice, 
explicitly or implicitly. Applicant specifically requests that the Examiner provide references 
supporting the teachings officially noticed, as well as the required reason why one skilled in the art 
would have modified the cited art in the manner officially noticed. 

In the event that the Examiner finds remaining impediment to a prompt allowance of this 
application that may be clarified through a telephone interview, the Examiner is requested to contact 
the undersigned attorney at (801) 533-9800. 

Dated this 23rd day of July, 2009. 

Respectfully submitted, 

/Colby C. NuttalL Res. No. 58.146/ 

Colby C.Nuttall 

RICKD.NYDEGGER 
Registration No. 28,651 
COLBY C. NUTTALL 
Registration No. 58,146 
Attorneys for Applicant 
Customer No. 047973 
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